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448 MACKENZIE v. SCHMIDT. 

Common Pleas of the City of New York. In Equity. 
GEORGE MACKENZIE v. C. MATTMAN SCHMIDT. 

Where a contract to ship goods at a certain rate per lb. or at the current rates 
of the day, did not specify in what the rates were to be computed, evidence of a 
custom to compute them in gold is admissible. 

Custom may also be given in evidence to show that certain sums for primage or 
average were to be added to the rates expressed. 

Such custom being provable in an action on the contract there is no ground for 
the jurisdiction of a court of equity. 

Walter L. Livingston, for plaintiff. 

Lewis Sanders, for defendant. 

Joseph F. Daly, J. — Upon examination of the case and au- 
thorities I am fully convinced that, although the plaintiff has a 
cause of action at law, and the evidence produced hy him entitles 
him to submit his claim to a jury, yet he has no standing in a 
court of equity, and his complaint must be dismissed. The ground 
of equitable cognisance was the assumed necessity of reforming 
the contracts between him and the defendant before he could re- 
cover at law upon them. The contracts were that the defendant 
would ship by the plaintiff certain boxes of bacon, some at f of a 
cent per pound, and some at current rates of the day. 

Nothing was said between the parties when the contracts were 
made, or before or after they were made, as to whether the rate 
was to be computed in gold or paper currency, or whether any 
sum for primage or average was to be added to the rate expressed. 

The plaintiffs claim and the defendant admits that a usage or 
custom well known to the defendant existed in this city where the 
contracts were made at the time of making the contracts and long 
before in relation to such contracts, that the rate of freight was to 
be computed in gold coin, and that five per cent, for primage and 
average was to be added to the freight. 

The plaintiff claims that the parties contracted with reference 
to such custom intending to incorporate in the contracts the addi- 
tions as to primage and average, and the distinction as to currency 
above mentioned. The defendant denies such intention. 

It appears from the cases that the aid of a court of equity in 
reforming the contract is not necessary to give plaintiff the benefit 
of the custom or usage admitted in the pleadings, because it ap- 
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pears that the contract was silent on those points covered by such 
usage ; that the contracting parties said nothing about them 
before or at the time of making the contracts ; that the usage 
does not vary or contradict terms of the contract, but superadds 
other terms which, by custom, they had in view when making it, 
and intended should be a part of it. On a trial at law they would 
have been permitted to prove the custom or usage. Custom is 
law established by long usage; common custom is common law: 
Wilcox v. Wood, 9 Wend. 349. 

In that case proof of usage was admitted to show that a lease 
" from the 1st of May in one year, to the 1st of May in the suc- 
ceeding year" expired at noon of the last-named day. It has 
been held that usage is admissible to show that the terms " day" 
in a contract to pay workmen "twelve shillings per day," meant 
ten hours : Hinton v. Locke, 5 Hill 438. It was held proper to 
show a usage (on sales of indigo where the usual tare allowed was 
10 per cent.), that if the indigo were fraudulently packed the 
actual tare (in that case 17 per cent.) should be allowed and not 
the usual tare of 10 per cent. : Sewell v. Gibbs, 1 Hall Supr. Ct. 
R. 602. Proof of usage was admitted between landlord and 
tenant, to show right of tenant to remove buildings erected by him 
on the demised premises. It was said that every demise between 
landlord and tenant in respect to matters in which the parties are 
silent, may be fairly open to explanation by the general usage and 
custom of the country or district where the land lies ; every per- 
son under such circumstances is supposed conusant of the custom 
and to contract with a tacit reference to it : Van JVess v. Pack- 
ard, 2 Peters 148. Proof of usage was admitted to show measure 
of compensation and how it was to be paid to a public officer, 
beyond his stated compensation : United States v. Fillebrown, 7 
Peters 50. Custom was admitted to show how measurement of 
plaster to be paid for by the square yard was to be made, whether 
door and window spaces on the wall were to be included or ex- 
cluded: Walls v. Baily, 49 K Y. 464. 

In the early case of Wigglesworth v. Dallison, 1 Smith Lead. 
Cases 300, proof of local custom was admitted (against the general 
rule of law concerning emblements), that tenant by deed should 
have way-going crops after expiration of his term. In Smith v. 
Wilson, 3 Barn. & Adol. 728, local usage was admitted to show 
that in a particular locality in computing the number of rabbits 
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the term " 1000" rabbits denoted 1200. And this on the ground, 
that there was no statute denoting that 1000 should mean ten 
hundred, and the term was used by the parties with reference to 
the custom of the place where the contract was made, (Lord Ten- 
terden, Littledale, Taunton and Park, JJ.) In Brown v. 
Byrne, 3 E. & B. 703, proof of custom was admitted to show 
that three months' discount was to be deducted from freights pay- 
able under bills of lading coming from certain ports, and it was 
held that the custom controlled the bill of lading, expressing that 
the consignees were to pay " five-eighths of a penny sterling per 
pound, with five per cent, primage and average accustomed." In 
Humfrey v. Dale, E. B. & E. 1004, affirming on appeal the same 
case in 7 E. & B. 266, the extreme proposition was sustained that 
where brokers purchased without disclosing the name of their 
principal, proof of usage was admissible to show that the brokers 
were liable to be looked to as principals. Cockburn, C. J., de- 
livered the opinion. 

In Robinson v. United States, 13 Wallace 363, proof of usage 
was admitted to show that under a contract to deliver barley, it 
was to be delivered in sacks and not in bulk. 

It was said that parties who contract on a subject-matter con- 
cerning which known usages prevail, by implication incorporate 
them into their agreements if nothing is said to the contrary. 
And this is a rule now too well settled to admit of dispute. 

That primage and average were to be added to the freight, the 
plaintiff was entitled to show a general usage in support of, and 
as there are now two currencies established by Acts of Congress 
and in use here, viz., gold and paper-money (Chrysler v. Renois, 
43 K Y. 213; Kellogg v. Sweeney, 46 N. Y. 293,) the plaintiff 
might show a usage that such contracts as he made with defendant 
were so made in the gold-currency and not the paper. This being 
so, there was no ground of equitable cognisance, and the com- 
plaint must be dismissed : Mann v. Fairehild, 2 Keys 111 ; Sey- 
wood v. City of Buffalo, 14 N. Y. 540; Bradley v. Aldrich, 40 
N. Y. 510. 

The defendant had an absolute right to a trial by jury and 
did not waive it, but objected in time; viz., at the opening of the 
case, afterwards renewing his objection when plaintiff rested, and 
again when the case was closed : Greason v. Ketellas, 17 N. Y. 498. 

Judgment for defendant, dismissing the complaint for the want 
of equitable jurisdiction. 



